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AGENDA

OPENING GENERAL SESSION

Welcome

Judith F. Taggart, Executive Vice President, Terrene Institute, Alexandria, Va.

What the NAS/GAO Reports Mean to a Banker  

Craig T. Denisoff, Vice President, National Mitigation Banking Association, Citrus Heights, Calif.

It is often said, "beauty is in the eye of the beholder". In the case of the mitigation banker, the recently released GAO and NAS reports provide the canvas and the background pastels, but not the definitive lines and contours to be called a masterpiece. Thus it is up to the mitigation banking community to better define the lines of the drawing to illustrate the ecological values and long-term stewardship benefits contained with mitigation banks and often missing from other forms of mitigation. This presentation will: (1) summarize the basic findings and message of the two reports; (2) discuss the points within the reports which should be highlighted and how to address potential criticisms; and finally, (3) define the target audiences and message needed to reach the audiences and influence public opinion.

A Message from Agriculture

Thomas Weber, Deputy Chief, Natural Resources Conservation Service, U.S. Department of Agriculture, Washington, D.C.

Keynote Address

Congressman Sherwood L. Boehlert (R-23rd, New York); Chair, House Science Committee; Vice Chair, House Transportation & Infrastructure Committee

CONCURRENT SESSIONS

SESSION 1. A Mitigation/Conservation Banking Primer (History, Terms & Overview) 

CHAIR:  Robert W. Brumbaugh, Policy Analyst, Institute for Water Resources, U.S. Army Corps of Engineers, Alexandria, Va.

Concepts, Types and History of Mitigation Banking

Robert W. Brumbaugh, Policy Analyst, Institute for Water Resources, U.S. Army Corps of Engineers, Alexandria, Va.

Wetland mitigation banking when properly planned and executed provides an effective means to mitigate unavoidable loss of wetlands, essentially by providing a practicable mitigation alternative.  Many different types of institutional arrangements have been developed with varying financial and ecological objectives.  This presentation will introduce the concept of mitigation banking, describe the different types that have emerged, review the contribution of the Federal Mitigation Banking Guidance issued in 1995, and discuss the current status of wetland mitigation banking.

Roles & Responsibilities of Mitigation Banking

Lew J. Lautin, Chief Executive Officer, Wetlandsbank, Inc., Fort Lauderdale, Fla.

This session will cover Mitigation Banking 101 from a mitigation banker’s perspective, including site determination, permitting, pro forma, credit determination, construction, maintenance, monitoring, trust funds and sales and marketing.

How Conservation Banking Works

Steve Morgan, President, Wildlands, Inc., Citrus Heights, Calif.

Conservation banks provide for the protection of important habitats and linkages between key habitats.  They offer an environmentally beneficial alternative to the practice of requiring piecemeal mitigation for individual project impacts.  The state of California established policy in 1995 to promote effective regional resource conservation by encouraging a “second generation” of mitigation banks called conservation banks.  This presentation will describe the concept of conservation banks, review how they differ from wetland mitigation banking, and discuss the current status of conservation banking.

SESSION 2.  Emerging Markets for Mitigation and Conservation Banking

CHAIR:  H. William Hochheiser, Manager, Oil & Gas Environmental Research, U. S. Department of Energy, Washington, D.C.

Banking for Water Quality and Flood Control  

Laurie Rink, Manager, Mile High Wetlands Group, Brighton, Colo.

The Mile High Wetland Bank, located near Denver, Colorado, is a privately owned and operated bank authorized to sell wetland mitigation credits.  The Bank is located within the Beebe Draw drainage basin, which is beginning to receive urban stormwater runoff as development occurs within its watershed.  An innovative, locally-driven program requires developers to pre-treat runoff to certain water quality standards or pay into a water quality fund which in turn finances the development and maintenance of wetlands within the Bank.    

Habitat Mitigation Banking

John W. Bebout, Ph.D., Senior Technical Specialist, National Energy Office, U.S. Bureau of Land Management, Washington, D.C.  

In May 2001, President Bush released his National Energy Policy, challenging all federal agencies to promote energy conservation, repair and modernize our energy infrastructure and increase our energy supplies in ways that protect and improve the environment.  The Bureau of Land Management is answering the President’s challenge by re-evaluating the way it manages public lands for energy exploration and development.  The BLM believes that energy development on the public lands must and can be done in an environmentally safe manner, and can be accomplished in several ways, including offsite mitigation (with possible enhancements such as mitigation banks).

Credits for Endangered Fish

Lawrence Urban, Wetland Mitigation Specialist, Montana Department of Transportation, Helena

Over the past several years, the Montana Department of Transportation has been involved in a variety of mitigation projects ranging from creating emergent wetland marsh ecosystems to depressional wetlands in former borrow sites and restoring drained or degraded wetlands within the landscape.  MDT is now beginning to focus on wetland mitigation projects  that provide a multitude of enhancements to fisheries and wildlife habitat, water quality, floodplains, wetlands and riparian habitat.  MDT’s primary interest in pursuing stream restoration is to obtain wetland mitigation credits for restoring the riparian wetland habitat adjacent to the stream, but also contributing to the overall expansion of stream length and restoring the fisheries habitat and water quality within the watershed.  MDT is working with the regulatory agencies to help develop a method to calculate mitigation credits for wetland acres that are created and/or restored along the reaches of a restored stream channel, reestablishment of fisheries habitat, “habitat conservation credits” for threatened or endangered fish species, and credits for adding linear length to a channelized or degraded stream system.  

LUNCHEON PANEL:  A Federal Regulatory/Legislative Update 

CHAIR:  Donna Downing, Environmental Protection Specialist, Wetlands Division, U.S. Environmental Protection Agency, Washington, D.C. 

A Conversation with the Congressman

Congressman Walter Jones, Jr., R- 3rd District, North Carolina

EPA Perspective on Status of Wetlands Mitigation and Mitigation Banking  

John Goodin, Chief, Wetlands & Aquatic Resources Regulatory Branch, Wetlands Division, U.S. Environmental Protection Agency, Washington, D.C.

The 2001 publication of the National Academy of Sciences study and General Accounting Office report on wetlands mitigation under Section 404 of the Clean Water Act has provided the federal agencies with a definitive, scientifically-based point of departure for making technical, programmatic and policy improvements.  In particular, the NAS evaluation recognizes several important attributes of mitigation banking that provide environmental and logistical advantages over permit-specific mitigation, on which EPA concurs.  By involving mitigation bankers, states, the regulated community, environmental organizations, academics, and others in a stakeholder process since October 2001, EPA looks forward to continuing to lead the development of improvements to wetlands mitigation that are science-based, meaningful and reflect the input of mitigation practitioners.

A Look Ahead in Congress

Donna Downing, Environmental Protection Specialist, Wetlands Division, U.S. Environmental Protection Agency, Washington, D.C. 

Congress continues to oversee and debate wetlands regulatory issues, including mitigation banking.  Last year's GAO report on In Lieu Fees, NAS report on Compensatory Mitigation, and the Corps Regulatory Guidance Letter on Mitigation all generated considerable attention and controversy.  Much of the attention focused on the relationship between the Corps and EPA, the attainability of the No Net Loss of Wetlands goal, and the "watershed based approach" to ecosystem restoration.  Continued debate is expected in 2002 over legislative proposals (e.g., Rep. Walter Jones’ mitigation banking bill, wetlands-related provisions in the 2002 Farm Bill, a Corps Water Resources Development Act of 2002, and a reauthorization of highway and mass transit programs, TEA-21).

The Corps’ Perspective  

Jack T. Chowning, Program Manager, Regulatory Branch, U.S. Army Corps of Engineers, Washington, D.C. 

This presentation will provide an update on issues and initiatives that are currently considered hot topics in the Corps regulatory program arena.  Items projected to be “hot” are:  2002 nationwide permits, jurisdictional decisionmaking concerning isolated waters, and guidance on mitigation (RGL 01-01).  

CONCURRENT SESSIONS

SESSION 3.  Federal Policy vs. Local Implementation:  Resolving Problems with Regulators

CHAIR:  Richard K. Mogensen, Project Manager, Marsh Resources, Mooresville, N.C.

The Corps’ Perspective  

Larry Evans, Regulatory Branch Chief, U.S. Army Corps of Engineers, Portland (Ore.) District

When on-site mitigation is not practicable, wetland mitigation banks are one approach toward a federal goal of no overall net loss of the nation’s wetlands.  Wetlands are created, restored or enhanced in advance to serve as “credits” for use by permit applicants when compensatory mitigation is required.  Banks are being established in many states and it is critical that proposals are closely coordinated with the appropriate U.S. Army Corps of Engineers district office. 

Perspectives on the  MBRT Process in the New York Area 

Mary Anne Thiesing, MBRT Member, U.S. Environmental Protection Agency, Region 2, New York 
Because the purpose of the mitigation bank is to provide compensatory mitigation for a number of impacts involving wetland loss, permitting agencies must ensure that the bank is successful at establishing a wetland that is stable and self-sustaining, functionally appropriate and with a high degree of ecological integrity.  The bank sponsor, likewise, must provide an appropriate design, and ensure that performance requirements are met in a timely manner, because the bank’s profitability is completely dependent on successful execution of the design.  In the New York area, mitigation banks have been successfully developed when the bank sponsor and the mitigation banking review team work in partnership.  Early, detailed and continued communication among the members of the MBRT and the bank sponsor is essential, with clear ecological and performance goals for the bank articulated at the outset.  Performance standards need to be tied to these goals and permit conditions must be flexible enough to allow for necessary adaptations to on-ground conditions in order to ensure success.   

The Necessity of An Interim Appeals Procedure Within the Wetland Permit Process 

John Thobe, Board Member, Laguna Vista Economic Development Corporation, Port Isabel, Texas

The local field staff of the commenting agencies involved in the U. S. Army Corps of Engineers 404(B)(1) wetlands permitting process are philosophically opposed to any alteration of any wetlands located on privately owned land within the United States.  Contrary to their agencies’ policy and federal law, they staff do not believe that private property owners have the Constitutional right to use their own land.  The field staff is where the rubber meets the road in the permit process – where the process breaks down for the permit applicant.  Rather than working to facilitate the landowner’s right to use his land in an environmentally sound manner by trying to determine a mitigation plan that will offset the loss of function, they work to make every step in the process as difficult as possible by throwing up every conceivable objection. There needs to an interim appeals procedure during each step of the process that requires the U.S. Army Corps of Engineers’ local field staff to immediately arbitrate an acceptable compromise or propose an alternative within a reasonable time period following an applicant’s written request for an interim ruling. The applicant would then have the right to accept the Corps’ alternative or immediately appeal to the District Engineer.

SESSION 4.  What Determines Success for Mitigation Banks?  Standard Criteria; Best Practices

CHAIR:  Lew J. Lautin, Chief Executive Officer, Wetlandsbank Inc., Fort Lauderdale, Fla.

GAO Recommends that  Federal Agencies Establish Criteria and Assessment Procedures

Peg Reese, Assistant Director, U.S. General Accounting Office, Washington, D.C.

GAO’s May 2001 report concluded that the Corps lacks assurance that mitigation efforts under in-lieu-fee arrangements have been effective, sometimes relying instead on “good faith” on the part of the organizations performing the mitigation.  GAO recommended that agencies establish ecological success criteria and procedures for assessing success. 

What Highway Departments Expect

Fred Bank, Ecologist/Team Leader, Office of Natural Environment, Federal Highway Administration, Washington, D.C.

Over the last decade, State DOTs have emerged as leaders in the development and use of wetland mitigation banks.  This experience has led the DOTs to expect certain measures of banking success, including the quality of the mitigation product and acceptance by the regulatory community.  This presentation explores those expectations and compares them to the conclusions

of the recent NAS report and Federal guidance on compensatory mitigation.   

What is Important to a Corps MBRT Chair?

Jennifer McCarthy, Environmental Scientist and MBRT Chair, Norfolk District Corps of Engineers, Va.

In some areas, the Corps and other agencies are struggling to keep up with the demands of multiple Mitigation Bank Review Teams.  In the Norfolk District alone, there are 15 active mitigation banks, 13 banks for which a prospectus has been submitted and a public notice has been issued, and over 20 banks that have been proposed and are in the pre-application process.  For this reason, it is very helpful for bank sponsors to present background information, goals and objectives, construction plans and other documentation as thoroughly, yet succinctly, as possible. MBRTs work to reach consensus on their actions and therefore flexibility on the part of all participants is crucial.  Although financial considerations obviously drive a bank sponsor's expectations, a mitigation bank must be evaluated in an ecological context first and foremost or it will not succeed.  Because appropriate site selection is essential for success, the Corps recommends that bank sponsors discuss their proposals with the appropriate agencies prior to committing substantial time or resources to a particular site. Clearly defined goals and objectives based on wetland functions, specific success criteria, and measurable performance standards are also essential as are monitoring programs to measure specific variables and ensure the created wetland is on the correct path in relation to natural reference wetlands.    

SESSION 5.  
Federal Policy v. Local Implementation:  Resolving Problems with Regulators

CHAIR:  George Howard, President, Restoration Systems, Inc., Raleigh, N.C.

The Perspective of a Restoration Specialist  

Michael Wicker, Wildlife Biologist, U.S. Fish & Wildlife Service, Raleigh, N.C.

As a restoration specialist, I would like to see the mitigation banking process incorporate more functional assessment.  Many of the problems mitigation bankers find getting innovative and environmentally superior projects approved for credit could be resolved with flexible systems based on functional assessments with a local context.

The Perspective of a Regulatory Attorney 

Steve Levitas, Attorney, Kilpatrick, Stockton, Raleigh, N.C.

Private mitigation bankers face a number of challenges in their dealings with Corps of Engineers district offices and state wetlands programs.  These include the need for regular MBRT meetings, faster approval of Mitigation Banking Instruments, and a level playing field with state in-lieu fee programs.

The Perspective of an MBRT Chair  

Dave Lekson, U.S. Army Corps of Engineers, Raleigh, N.C.

Mitigation banking remains a relatively new industry in North Carolina.  The first bank was established in 1997 and much has been learned.  The MBRT strives to reach consensus on critical threshold issues, decisions that can make or break a banking project.  Many challenges exist.  Communication among all parties is paramount.  

SESSION 6.  Tax Implications & Business Strategies

CHAIR:  Robert D. Sokolove, President, Environmental Restoration, LLC, Bethesda, Md.

Mitigation Banks Taxation and Valuation Issues

Robert D. Sokolove, President, Environmental Restoration, LLC, Bethesda, Md.

The ownership and administration of mitigation banks produce numerous valuation and taxation issues.  This presentation will address and explore these various issues from an ownership, administrative and legal perspective.  It will also address various strategies for enhancing valuation and taxation issues as they arise through the ownership and production of mitigation banks.  A recent IRS ruling that raises significant questions as to how land being used for mitigation purposes should be treated from a tax standpoint will also be addressed, including the details of the IRS Ruling, its implications and how it may be viewed by the IRS in other instances.

Issues in the Economic Appraisal of Mitigation 

Steven Waters, Ph.D., Managing Director, Salt Lake City Office, LECG Economics Finance, Salt Lake City, Utah

At its current stage of development, economic valuation of mitigation banks involves a number of challenging measurement and methodological issues. This presentation will address economic and finance methods that can improve the reliability of appraised values for mitigation banks and help clarify their potential as a market-based solution for resolving conflicts over wetland development or compensatory restoration.

Business Decisions Related to Mitigation Banking,  A User’s Perspective

Stuart A. Haney, Vice President and General Counsel, JKC Holding, LLC, Landsdowne, Va

Understand the business decisions and strategies involved in successfully dealing with environmental issues in the development of Jack Kent Cooke Stadium, home of the Redskins, and the biggest stadium in the NFL.  Learn about the options available, negotiations and coordination with local government entities and the economic implications of the various options as the Redskins built its new home in Maryland in 1996/97.  

GENERAL SESSION PANEL:  What’s Working, What’s Not – Perceptions/Misperceptions of Mitigation Banking

MODERATOR:  John Ryan, President, National Mitigation Banking Association, Alexandria, Va.

A Regulatory Biologist Speaks from MBRT Team Experience

Spencer Simon, Biologist, Branch of Habitat Restoration, Coastal Program, U.S. Fish & Wildlife Service, Arlington, Va.

The mitigation banking review process is considered by many to be unacceptably long and unpleasant.  Often, misunderstandings result in costly reviews and hard feelings that tend to overshadow the net environmental benefits that banks provide.  I will present the perspective of a regulatory biologist, and considerations to minimize the review process and diffuse contentious issues.

A State Perspective.  

David L. Davis, Environmental Specialist and Wetland Ecologist, Virginia Department of Environmental Quality, Richmond

Seven common misperceptions are experienced in Virginia.  From both the technical and policy perspectives, they range from landscape positioning in siting banks to the statutory influence in the definition of service area, including those “three little dirty words”  - avoidance, minimize and mitigate.  Regulators must keep in mind that entities come and go, but wetland banks need to be in place in perpetuity.

An Environmental Perspective -- Mitigation Banking: A Critical View

Julie Sibbing, Wetlands Legislative Representative, National Wildlife Federation, Washington, D.C.

The mitigation banking industry has enjoyed sufficient economic success to establish itself as an independent lobbying force. The industry has become skilled at promoting its interests. Unfortunately, for both the industry and the environment’s sake, it has focused very little on improving industry standards or on providing scientific scrutiny to its claims of producing superior mitigation. While the industry repeatedly asserts that the mitigation they provide is superior to that of other mitigation providers – such that they deserve preference over other forms of mitigation - they offer no credible scientific evidence to support this claim.  If bankers are to be taken seriously, they must insist on independent scientific scrutiny of their industry that will help them analyze their strengths and weaknesses and improve their success. They must also support higher standards for all forms of mitigation as a way to “level the playing field” and enable those interested in providing high quality mitigation to compete against less dedicated providers.  Otherwise, the “win-win” scenario the banking industry touts will continue to apply only to developers and bankers, not to the environment.

CONCURRENT SESSIONS

SESSION 7.
Non-traditional Partnerships

CHAIR:  Gary Wooten, Midwest Regional Technology Specialist, Natural Resources Conservation Service, U.S. Department of Agriculture, Des Moines, Iowa

Unique Partnerships

Robert Sokolove, President, Environmental Restoration, LLC, Bethesda, Md.

Mitigation banking has reached a point at which traditional business relationships between banker and landowner may no longer be satisfactory vehicles to achieve project success.  This presentation will explore various non-traditional partnerships and relationships that allow otherwise viable projects to proceed which under normal circumstances would be precluded from going forward.  

Innovative Means of Merging Mitigation Banking Programs with Related Resource Management Programs 

Mark A. Ray, Lead Planner, Parsons Brinckerhoff Quade & Douglass, Inc., Atlanta, Ga.

After years of discouragement to merge private and public funds for resource management, the National Mitigation Banking Guidelines now encourage such interaction.  Trying to move intergovernmental cooperation up from the county or city municipal level has proven difficult for most bank practitioners.  Let’s discuss routes to successful synergy between bankers and local, state or federal programs, plans and policies.

Mitigation Partnership Opportunities with the Forest Service

William F. Hansen, Forest Hydrologist, U.S. Forest Service, Columbia, S.C.

Mitigation examples involving the National Forests in South Carolina show that opportunities for partnerships may exist with the U.S. Department of Agriculture’s Forest Service.  As a partner, the Forest Service may provide technical, banking and management services support for certain mitigation activities.  Regulating agencies, proponents and the Forest Service must agree on mutual interests and common ground.  

SESSION 8.  Emerging Markets for Mitigation and Conservation Banking

CHAIR:  Craig Denisoff, Vice President, Wildlands, Inc., Citrus Heights, Calif.

Developing Markets to Manage Ecosystems

Mark Kieser, Senior Scientist, Kieser & Associates, Kalamazoo, Mich.

The Great Lakes Protection Fund (GLPF) is funding a 12-month planning grant to support and expand the Great Lakes Trading Network (GLTN) (www.gltn.org), and to evaluate overlapping opportunities for environmental improvements through a multiple market approach. The current Phase I planning grant focuses on: (1) continued operation of the GLTN; (2) a feasibility analysis of using environmental markets to manage and enhance ecosystems; and (3) pursing incorporation of the GLTN as a non-profit organization.  The project team, in conjunction with the GLTN, will conduct a Phase I analysis of existing and potential markets, market mechanisms and overlaps.  Under Phase II, implementation of multiple air, water and wetland demonstration trades will be conducted to de-fragment currently compartmentalized regulatory markets, assist in developing the infrastructure needed for environmental markets to function efficiently and demonstrate opportunities for the establishment of non-regulatory free markets to reduce environmental risk and uncertainty.  Phase III is envisioned as the long-term, self-sustained GLTN, promoting market-based approaches.

Emerging Land Management Markets

Steve Morgan, President, Wildlands, Inc., Citrus Heights, Calif.

With the substantial increase in the acquisition of natural lands by public and private entities over the past 20 years, one of the greatest challenges facing these lands is how to manage them to ensure their habitat values. Similarly, the success of mitigation bank projects is often determined by the quality of the land management efforts and the infrastructure developed to maintain habitat values. The use and management of mitigation bank lands can provide an internal revenue stream (e.g., endowment accounts, livestock grazing, appropriate access rights, etc.) and an external revenue source by contracting out these existing land management capabilities to other parties. This presentation will discuss: (1) land management needs and infrastructure to ensure success; (2) alternative revenue streams and appropriate uses for mitigation lands; and (3) opportunities for contracting-out and land-use arrangements to provide alternate revenue streams from existing land management resources.

Banking on Streams and Air 

Mark Renna, Vice President of Environmental Services, The Louis Berger Group, Inc., East Orange, N.J. 

Banking on wetlands is only the beginning. Think streams, riparian buffers and even air quality. Many states currently protect and regulate impacts to stream corridors in manners similar to protecting wetlands, often using the same types of ratios used when developing a wetland mitigation site or bank. Stream banks could meet this emerging market, but pose challenges relative to specific design parameters, water quality functions at a regional scale, aquatic biota and the linear nature of streams that may traverse several properties with different ownership.  Air quality is a major issue for industries with emission compliance mandates. While currently not regulated, green house gasses such as carbon dioxide are coming under scrutiny; the Kyoto Protocol would require carbon dioxide emissions be mitigated.  Many industrial companies are already working to offset their emissions by buying and trading air credits. Such carbon credits can be generated when plants extract carbon dioxide out of the atmosphere and turn it into plant biomass; a process referred to as carbon sequestration. Plants sequester tons of carbon and generate credits that can sell for ten times the cost to develop.  The emerging markets for stream and carbon credits are not so far afield from the world of wetland credits, and can possibly all be rolled into one bank. Imagine a forested wetland bank with a stream that generates credits for wetlands by the acre, streams by the foot, and carbon by the ton. 

LUNCHEON PANEL: A Dialogue with the Corps & EPA 

Introduction:  Larry Selzer, Senior Vice President, Sustainable Programs, The Conservation Fund, Arlington, Va.

Ben Grumbles, Deputy Assistant Administrator, U.S. Environmental Protection Agency, Washington, D.C. 

Chip Smith, Assistant for Environment, Tribal and Regulatory Affairs, Office of the Assistant Secretary of the Army (Civil Works), Washington, D.C. 

GENERAL SESSION: Ask the Experts, Interactive Plenary

An open question and answer session where participants will get answers to their questions from a plenary of experts.

Moderator: Robert Kessler, Manager, National Mitigation Banking Program, Foster Wheeler Environmental Corporation, Stuart, Fla.

Jack T. Chowning, Program Manager, Regulatory Branch, U.S. Army Corps of Engineers, 

  Washington, D.C.

John Goodin, Chief, Wetlands & Aquatic Resources Regulatory Branch, Wetlands Division, 

  U.S. Environmental Protection Agency, Washington, D.C.

Lew Lautin, Chief Executive Officer, Wetlandsbank Inc., Ft. Lauderdale, Fla. 

Steve Morgan, President, Wildlands, Inc., Citrus Heights, Calif.

John Ryan, President, Land and Water Resources, Inc., Rosemont, Ill.

Spencer Simon, Biologist, Branch of Habitat Restoration, Coastal Program, 

  U.S. Fish & Wildlife Service, Arlington, Va.
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